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ii) the term "public rights of way" is used to mean paths, tracks and unmetalled 
roads over which the public have the right to walk and in some cases ride 
horses and possibly drive motor vehicles. 

 
These may be classified as follows:- 

 
A footpath: over which the right of way is on foot only. 

 
A bridleway: over which there is a right of way on foot and on 

horseback or leading a horse, and also for the 
use of a pedal cycle. 

 A byway open to all traffic: this means a highway over which the public 
have a right of way for vehicular and all other 
kinds of traffic, but which is used by the public 
mainly for the purpose for which footpaths and 
bridleways are so used. 

 
iii) The Wildlife and Countryside Act 1981 places a duty on the County Borough 

Council to keep the existing definitive map under continuous review, make 
Modification Orders as necessary to take account of the occurrence of 
events requiring the map to be modified and to prepare definitive maps for 
any part of the area not previously surveyed. 
 

iv) The definitive map and statement will be modified by means of Orders made 
by the surveying authority i.e. the County Borough Council. The Wildlife and 
Countryside Act enables any person to apply to the surveying authority for 
an order to amend the definitive map. 

 
v) The procedure for making such an application is detailed in Schedule 14 of 

the Wildlife and Countryside Act. The application before you complies with 
these requirements.  
 

vi) When determining the application members will be acting in a quasi-judicial 
capacity. Before making an order, members must be satisfied that the 
evidence shows, on the balance of probabilities, that a right of way of a 
particular description exists. Each application must be dealt with on its own 
merits, noting the interests of both the applicants and the landowners. 
 

vii) This application is concerned with rights that are alleged to exist and not as 
to whether it would be prudent or beneficial to create them. The suitability of 
a way for users who have a right to use it, for example the nuisance that 
they are alleged to cause are not factors that should be considered by the 
Committee. Members are also required to view the route of the 
proposed right of way in question. 
 

viii) When considering the evidence that follows, members must be aware of the 
provisions of Section 31 of the Highways Act 1980 thus enabling members 
to determine whether there is sufficient weight of evidence to make an 
order. 

 
Section 31 of the Highways Act states:- 

 



"where a way over any land other than a way of such a character that use of 
it by the public could not be given rise at common law to any presumption of 
dedication, has been actually enjoyed by the public as a right and without 
interruption for a full period of 20 years, the way is to be deemed to have 
been dedicated a highway unless there is sufficient evidence that there was 
no intention during that period to dedicate it." 

 
If in the case before you members are satisfied that the right of way has 

been used for a period in excess of 20 years, then there arises a 
presumption that the owner intended to dedicate the path as a right of 
way.  It should be noted by members that the said 20 year period must be 
calculated retrospectively from the date when the way was first called into 
question. 

 
ix) If following the site visit the Committee decides to make an Order, then 

once this decision has been reached the County Borough Council has to 
give notice of its general effect. Following members' decision there is a 
right of appeal to the National Assembly for Wales. A period of at least 42 
days from the date of first publication of the notice must be allowed for 
objections.” 

 
If there are any valid objections the County Borough Council has to refer 
the Order, together with the objections to the National Assembly for 
Wales who will then arrange for the Order and the objections to be 
considered by an independent Inspector. If no valid objections are made 
within the objection period then the County Borough Council may confirm 
the order itself as an unopposed Order. 
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